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human rightS anD environmental protection:




The	French	National	Assembly	adopted	 the	Charter	 for	the	Environment	 (“Charter”)	 in	2004	and	 integrated	 it	into	the	Constitution	of	the	French	Fifth	Republic	by	the	
amendment	of	March	1,	2005.	On	June	19,	2008,	 the	French	
constitutional	 council,	Conseil constitutionnel,	 in	 a	 landmark	
decision	on	 the	constitutionality	of	 the	statute	on	Genetically	
Modified	Organisms	(“law	on	genetically	modified	organisms”), 
reaffirmed	 the	 constitutional	 value	 of	 every	 right	 and	 duty	
defined	in	the	2004	Charter	for	the	Environment.1	On	October	
3,	2008,	the	Conseil d’Etat	(“French	Administrative	Supreme	
Court”),	 for	 the	 first	 time	 quashed	 a	 government	 regulation	
on	the	grounds	that	it	did	not	respect	the	Charter	for	the	Envi-
ronment.	While	constitutional	control	based	on	the	Charter	 is	


















Since	 it	 is	 only	 recently	 that	 the	Constitution	has	devel-











human rIGhTs and The envIronmenT,  
a “TransnaTIonal” and “InTernaTIonal” aFFaIr
This	section	will	analyze	the	relationships	between	human	
rights	 and	 the	 environment.	 In	 attempting	 to	 classify	 human	
rights,3	first	generation	rights	refer	to	traditional	civil	and	politi-






















tions	 “public	 health.”8	 The	 International	 Covenant	 on	 Eco-








major	 international	 law	 instruments	 to	 link	human	 rights	and	
environmental	protection	objectives.	Specifically,	Principle	1	
states	that:	
Man	 has	 the	 fundamental	 right	 to	 freedom,	 equality	
and	adequate	conditions	of	life,	in	an	environment	of	a	
quality	that	permits	a	life	of	dignity	and	well-being,	and	
* Lecturer in Public and Comparative Law, School of Law, University of Essex, 
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to	their	capabilities.	Where there are threats of serious 
or irreversible damage, lack of full scientific certainty 
shall not be used as a reason for postponing cost-effec-
tive measures to prevent environmental degradation.11	
The	1994	Draft	Principles	on	Human	Rights	and	the	Envi-
ronment	expressly	links	human	
rights	 and	 the	 environment,	
particularly	 Principle	 7,	 which	
states	 that	 “[a]ll	 persons	 have	




tional	 Union	 for	 Conservation	
of	 Nature	 Draft	 International	





















environmental	 protection,	 as	well	 as	 threats	 that	may	 impact	
people’s	 right	 to	 life	 (Guerra & Others v. Italy),16	 property	
(Chasagnou & Others v. France),17	privacy	(Guerra & Others 
v. Italy),18	access	to	court	(Athannossoplan & Others v. Switzer-
land),19	and	freedom	of	expression (Guerra & Others v. Italy).20	
The	concerns	for	health	and	the	welfare	of	the	environment	are	
human	rights	that	require	protection	and	evaluation.	












(Fredin v. Sweden [No. 1]).24	The	Court	of	Strasbourg	has	often	
considered	questions	pertaining	to	environmental	protection	and	
highlighted	 their	 importance	(as	seen	 in	Taşkın and Others v. 
Turkey;25	Moreno Gómez v. Spain;26	Fadeïeva v. Russia;27	Gia-
comelli v. Italy).28	Protection	of	the	environment	is	therefore:	
.	 .	 .	 a	 value,	 the	 defence	
of	 which	 arouses	 a	 con-




and	 even	 some	 fundamen-
tal	 rights,	 like	 the	 right	 of	









thing	may	be	used	 in	order	 to	counter	solutions	 that	may	not	
bring	 about	 the	 right	 objectives	 (Chassagnou and Others v. 
France).30	 In	fact,	 in	areas	 like	environmental	protection,	 the	
Court	respects	the	assessment	of	the	national	legislator,	except	




“consITuTIonalIsaTIon” oF envIronmenTal 
human rIGhTs as a domesTIc soluTIon
In	this	respect,	 the	case	of	the	Constitution	of	the	French	













the instruments of 
international human 
rights have typically 
accorded minimal 
attention to environmental 
issues.
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of	 rights	by	applying	 the	Charter.	 In	 the	comment	made	dur-






The	 “constitutionalisation”	 of	 environmental	 protection	
through	the	“constitutionalisation”	of	human	rights	saw	an	expo-




about	 international	 rules	 rather	 than	a	patchwork	of	domestic	
solutions.	However,	“constitutionalisation”	could	be	perceived	
as	a	more	efficient	way	of	protecting	the	environment.	“Con-























































The 2004 charTer For The envIronmenT and 
























decision-making.46	 The	 precautionary	 principle	 acted	 as	 an	















































October	2007,	in	the	case	M. F, M. E, M. C, M et Mme B., M. et 










































amendment	of	 July	2008,	 introducing	 the	possibility	 to	bring	




















































mountain	 lakes.	 According	 to	
the	government	regulation,	the	
perimeter	 should	 be	 delimited	
by	local	authorities’	decisions,	
made	 on	 a	 case-by-case	 basis	
for	each	lake.	The	2006	decree	




cess.	 Article	 R.	 145-11	 stated	
that	either	the	state	or	the	water-
side	 municipalities	 (town	 or	
city)	had	the	authority	to	delimit	
the	perimeter	around	mountain	








































The	 responsibility	 of	 the	 2005	
constitutional	 amendment	 that	
constitutionalised	 the	 Charter	
for	 the	 Environment	 and	 also	
added	to	article	34’s	list	that	the	
expression	 of	 the	 fundamental	
principles	 on	 the	 preservation	
of	 the	 environment	 fell	 to	 Par-
liament.	 In	 consequence,	 only	
a	 statute	 could	 be	 adopted	 to	















and	 duties	 are	 imposed	 on	 public	 powers	 and	 administrative	
authorities	in	their	respective	domains	of	responsibility.
In	addition,	the	French	Administrative	Supreme	Court	con-




the	 right	 to	 access	 all	 information	 held	 by	 public	 authorities	
and	 to	 participate	 in	 the	 elaboration	 of	 public	 decisions	 that	
For some, and 
France in particular, 
environmental protection 
is best accomplished 
by declaring it a 
constitutionally protected 
human right




























































Courts	continued on page 88









3	 	See	antonio caSSeSe, i Diritti umani oggi, 9-27 (2007) (developing	classifi-
cations	of	human	rights).
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ally	Tim	Finan	&	Jasper	Copping,	Asbestos-Laden Warship to Set Sail for Brit-
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